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The first case expressly litigating climate change issues is generally considered to 

have been brought in 1994 in the Land and Environment Court of New South Wales. 

An environmental non-governmental organisation, Greenpeace Australia Ltd, 

appealed against the grant of development consent for the construction of a coal 

fired power station in the Hunter Valley on the ground of the adverse effect of the 

greenhouse gas emissions on climate change.1 Since then, litigation raising climate 

change issues has increased in the number and types of cases and the countries 

and jurisdictions in which the litigation has been brought. An emerging feature of 

more recent litigation is the use of some type of environmental right as the basis of 

the claim. The environmental rights invoked include the right of the public under the 

public trust doctrine, constitutional rights, particularly the right to life and the right to a 

clean and healthy environment, and more generally, human rights. I will survey this 

litigation based on environmental rights.  

Rights under public trust doctrine 

The public trust doctrine has its origins in Roman law, specifically in the property 

concept of res communis. These are things which, by their nature, are part of the 

commons that all humankind has a right in common to access and use, such as the 

air, running water, the sea and the shores of the sea, and that cannot be 

appropriated to private ownership. Ownership of these common natural resources is 

vested in the state as public trustee of a public trust for the benefit of the people. The 

state, as trustee, is under a fiduciary duty to deal with the trust property, being the 

communal natural resources, in a manner that is in the interests of the general 
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public, who are the beneficiaries of the trust.2 The source of this duty can be the 

common law, statute law or constitutional law.  

Climate change litigants have sought to rely upon the public trust doctrine as a 

foundation for enforcing an obligation on governments and enterprises to mitigate 

greenhouse gas emissions. To do so, litigants have had to argue that the natural 

resources held in trust on behalf of the public include the natural resource of the 

atmosphere.  

Much of the atmospheric public trust litigation has been in the United States. The first 

was Kanuk v State of Alaska.3 The plaintiffs, Alaskan children, claimed that the State 

of Alaska had violated the public trust doctrine under the Alaskan Constitution 

(Article VIII) by failing to take steps to protect the atmosphere from the effects of 

climate change. The Court upheld the standing of the plaintiffs and justiciability of the 

claim. However, the Court held that the claim seeking a declaratory judgment that 

the atmosphere was a public trust resource failed to present an actual controversy 

appropriate for judicial determination. The Court noted that “past application of public 

trust principles has been as a restraint on the State’s ability to restrict public access 

to public resources, not as a theory for compelling regulation of those resources”.4  

In Sanders-Reed v Martinez,5 the New Mexico Court of Appeal affirmed the trial 

court decision and ruled that courts could not require the State of New Mexico to 

regulate greenhouse gas emissions based on the public trust doctrine. The common 

law doctrine was not an available cause of action because a public trust obligation to 

protect natural resources, including the atmosphere, had been incorporated into the 

New Mexico Constitution (Article XX, s 21) and the State Air Quality Control Act, and 

the common law must now yield to the governing statutes. 

In Chernaik v Brown,6 the plaintiffs argued that the public trust doctrine compelled 

the State of Oregon to take action to establish and enforce limitations on the 

greenhouse gas emissions to reduce carbon dioxide in the atmosphere. The Oregon 

Circuit Court ruled that the State’s public trust doctrine applied only to submerged 

and submersible lands and not the atmosphere. The Court questioned “whether the 

atmosphere is a ‘natural resource’ at all, much less one to which the public trust 

doctrine applies”. The Court further declared that the State does not have a “fiduciary 

obligation to protect submerged and submersible lands from the impacts of climate 

change”, but rather the public trust doctrine restricts the ability of the State to entirely 

alienate such lands. The plaintiffs appealed the decision. The appealed decision is 

still pending. 
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The breakthrough in atmosphere public trust litigation came in the case of Juliana v 

USA. The plaintiffs, including Juliana, were children organised by an environmental 

non-governmental organisation, Our Children’s Trust. The plaintiffs sued the US 

government in the US District Court in the District of Oregon in 2015. The plaintiffs 

sought relief from government action and inaction in regulating CO2 pollution, 

allegedly resulting in catastrophic climate change and causing harm to the plaintiffs. 

The action was founded upon the alleged violation of the plaintiffs’ explicit and 

implicit constitutional rights and the public trust doctrine. The US government and 

various industry interveners sought to summarily dismiss the action on various 

grounds, including that the public trust doctrine “does not provide a cognizable 

federal cause of action” because the Supreme Court has foreclosed such actions 

against the federal government. A magistrate judge in the District of Oregon 

recommended that the Court decline to dismiss the action. The magistrate judge 

found that given the Environment Protection Agency’s duty to protect the public 

health from airborne pollutants and the government’s deeply engrained public trust 

duties, there was a sufficient possibility that the public trust doctrine provided “some 

substantive due process protections for some plaintiffs within the navigable water 

areas of Oregon”.7  

On 10 November 2016, the District Court declined to summarily dismiss the action. 

In so doing, the Court adopted the findings and recommendation of the magistrate 

judge on 8 April 2016.  The Court rejected the defendant’s four arguments that the 

public trust doctrine was inapplicable. The Court held that:  

(1) it was unnecessary to determine whether the atmosphere is a public trust 

asset because the plaintiffs also alleged public trust violations in connection 

with the territorial sea;  

(2) the public trust doctrine is not limited to State governments, the federal 

government also holds public assets in trust for the people;  

(3) public trust obligations cannot be legislated away; and  

(4) the plaintiffs’ public trust rights both predate the Constitution and are secured 

by it (in particular, the Fifth Amendment provides the right of action).8 

The federal defendants and the interveners both filed a motion for the Court to certify 

an interlocutory appeal of the order of 10 November 2016. The federal defendants 

also filed a motion to stay the litigation. The motions were denied on all of the six 

grounds of appeal.9 On the political question, the Court “emphatically rejected” the 

suggestion that the topic of climate change is a non-justiciable political question. On 

the breadth of claims and vast scope of relief sought, the Court held that this is 
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hypothetical and ignores the trial court’s ability to fashion reasonable remedies 

based on evidence. On due process, the Court held that any appeal would be 

premature, because the taking of evidence will flesh out the issues, and the case 

involves a mixed question of law and fact that mandates an opportunity to develop 

the record. On the public trust, the Court held that the federal public trust doctrine 

has not been extinguished (despite being relatively dormant since the 19th Century). 

On standing, the Court held that the defendants admitted that anthropogenic climate 

change is harming the environment, making it increasingly less habitable and 

causing deleterious effects on physical and mental health. These are concrete, 

particularised, actual or imminent injuries to the plaintiffs and the fact that vast 

numbers of people will suffer these injuries does not negate standing. On the 

controlling question of law, the Court held that this ground applies to purely legal 

questions. It does not apply in the present case where there is a mixed question of 

law and fact.  

The District Court granted motions by three trade groups to withdraw from the 

lawsuit and set the trial to begin on 5 February 2018.10 

In June 2017, the federal government petitioned the Ninth Circuit of the Court of 

Appeals for a writ of mandamus to review the US District Court’s denial of the 

motions to dismiss the plaintiffs’ case. The federal government’s mandamus petition 

was heard by the Court of Appeals on 11 December 2017. The decision is reserved. 

The trial will not commence until a decision on the federal government’s petition is 

made.11   

Another case upholding the atmospheric public trust is Foster v Washington 

Department of Ecology. A group of eight children, including Foster, petitioned the 

Washington Department of Ecology to adopt a proposed rule mandating a particular 

State greenhouse gas emission cap that was consistent with current scientific 

assessments of the measures required to prevent global warming, on the basis that 

such a rule would better protect their rights to a healthy climate and atmosphere. The 

Department denied their petition and refused to change the way it made its decisions 

on greenhouse gas emission targets. The petitioners brought proceedings to 

judicially review the Department’s denial of their petition. 

In November 2015, the Washington Superior Court recognised that climate change 

is a threat to the survival of the children and future generations and that it is 

necessary to reduce the emission of greenhouse gases which contribute to global 
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warming.12 The Court reaffirmed that the Washington State Constitution imposes a 

“constitutional obligation to protect the public’s interest in natural resources held in 

trust for the common benefit of the people of the State”.13 The Court rejected the 

Department’s argument that the public trust doctrine was restricted to “navigable 

waters” and did not apply to the atmosphere. “The navigable waters and the 

atmosphere are intertwined and to argue a separation of the two…is nonsensical”.14 

The Court recognised a right to the preservation of a healthful and pleasant 

atmosphere.15  

Nevertheless, the Court held that the Department was fulfilling its public trust 

obligations because it was engaging in rulemaking to address greenhouse gas 

emissions. Because the Department had begun considering a cap on emissions, 

although after the suit was brought, the Court could not rule that the Department was 

failing to fulfil its duty to exercise the statutory authority to establish greenhouse gas 

emission standards. As its process of rulemaking in this respect was not arbitrary or 

capricious, it was beyond the Court’s judicial review power to assess the merits of 

the Department’s approach.16 In particular, the Court could not order the Department 

to use the best science available.17  

In February 2016, however, the Department withdrew its proposed rule for mitigating 

greenhouse gas emissions. The plaintiff relisted the matter before the Court. Given 

these “extraordinary circumstances”, the Court vacated parts of its earlier order and 

ordered the Department to both establish a greenhouse gas emission rule by the end 

of 2016 and recommend this rule to the legislature in 2017.18 The Court noted “the 

reason I’m doing this is because this is an urgent situation. This is not a situation that 

these children can wait on. Polar bears can’t wait, the people of Bangladesh can’t 

wait. I don’t have jurisdiction over their needs in this matter, but I do have jurisdiction 

in this court, and for that reason I’m taking this action”.19 

On 1 June 2016, the Department released a draft rule setting limits on greenhouse 

gas emissions. The applicants argued that the draft rule was contrary to the Court’s 
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 Foster v Washington Department of Ecology (Wash Super Ct, 14-2-25295-1-SEA, 19 November 
2015) 6, 9-10. 
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 Foster v Washington Department of Ecology (Wash Super Ct, 14-2-25295-1-SEA, 19 November 

2015) 4.  
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 Foster v Washington Department of Ecology (Wash Super Ct, 14-2-25295-1, 29 April 2016) p.19 
and Foster v Washington Department of Ecology (Wash Super Ct, 14-2-25295-1, 16 May 2016) 2. 
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 Foster v Washington Department of Ecology (Wash Super Ct, 14-2-25295-1, 29 April 2016) p. 20. 
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order because it was based on old emissions data and did not require sufficient 

greenhouse gas emission reduction.  

On 15 June 2016, the Department filed a notice of appeal.20 On 5 September 2017, 

Washington Court of Appeals upheld the Department’s appeal. The Court of Appeals 

held that the Superior Court had abused its discretion in revising its own judgment 

and granting the applicants’ motion for relief from the November 2015 judgment for 

three reasons. First, the “extraordinary circumstance” relied upon to do so, the 

Department’s inaction on climate change, was already considered in the original 

judgment.21 Second, the Court of Appeals held that the Superior Court had not found 

any violation by the Department of its statutory obligations to adopt rules establishing 

air quality standards.22 Third, the Superior Court improperly applied the court rule 

that provides the court power to revise its previous judgment as the court 

impermissible granted affirmative relief in addition to the relief in the earlier order 

which is not allowed under the rule.23  

In Funk v Wolf,24 the plaintiff brought judicial review proceedings challenging the 

alleged failure of the Commonwealth of Pennsylvania and its various departments 

and agencies to develop and implement a comprehensive plan to regulate 

greenhouse gas emissions so as to address climate change. The applicants alleged 

that the Commonwealth, as public trustee of Pennsylvania’s public natural resources 

under the Pennsylvania Constitution (Article 1, Section 27), had failed in its fiduciary 

duty to conduct various studies, investigations and other analysis relating to “how the 

Commonwealth’s obligations as trustee of the public trust are to be fulfilled in ‘light of 

climate change and/or increasing concentration of CO2 and GHGs in the 

atmosphere’”.25 The applicants also alleged that the Commonwealth had failed to 

exercise its duty of promulgating regulations or issuing executive orders to limit 

greenhouse gas emissions in a comprehensive manner. The applicants did not 

identify any legislation or regulation that mandated the Commonwealth of 

Pennsylvania to perform the specific actions sought in the writ. The Court held that 

under the existing legislative scheme, there was no mandatory duty to conduct the 

requested studies, promulgate or implement the requested regulation or issue the 

requested executive orders. Instead, such decisions are either discretionary acts of 

government officials or a task for Parliament. Accordingly, mandamus did not lie to 

compel the Commonwealth to make those decisions.  

                                                           
20

 Sabin Center for Climate Change Law, “Washington Department of Ecology Said It Would Appeal 
Order Requiring Final Greenhouse Gas Rule by End of Year” (Climate Law Update No 89, 16 
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There has also been some litigation based on the atmospheric public trust in other 

countries. In Environment People Law v The Cabinet of Ministers of Ukraine,26 

administrative law proceedings were brought challenging the alleged failure of the 

Ukrainian Government to adequately regulate greenhouse gas emissions. The 

applicant alleged that the Government had failed to uphold its obligation to effectively 

regulate ‘air’, as a natural resource constitutionally recognised as being owned by 

the Ukrainian people, “on behalf of and for the people of Ukraine”. The Court partially 

upheld the applicant’s claim by directing the Government to prepare and release 

information as to the progress made by the Government in realising Ukraine’s Kyoto 

Protocol obligations. However, the Court declined to grant the other relief sought by 

the applicant (confirmed on appeal).  

In Segovia v Climate Change Commission,27 amongst other cause of action, the 

applicants allege that the Government of the Philippines “violated” its obligation as 

public trustee of “the life-source of land, air and water” to the people of the 

Philippines by failing to adequately mitigate climate change and by “using [an] 

immodest amount of fossil fuel”. Key issues include whether or not the petitioners 

have standing; and a writ of Kalikasan and/or continuing mandamus should be 

issued. The petition was dismissed. The Court held the petitioners had standing 

under the Rules of Procedure for Environmental Cases as citizens and taxpayers: 

applied Oposa v Factoran (1993) 296 Phil 694. The petitioners failed to demonstrate 

that the respondents unlawfully refused to implement or neglected relevant laws, 

executive or administrative orders. The petitioners failed to demonstrate that there 

was a causal link between the alleged unlawful acts or omissions and a violation of 

the constitutional right to a balanced and healthful ecology of the magnitude required 

by petitions of this nature. 

In Ali v Federation of Pakistan,28 amongst other causes of action, the applicant 

alleges that the Government of Pakistan has, in permitting the development of a 

particular coalfield and the consequent greenhouse gas emissions, violated the 

“doctrine of public trust”. The applicant argued that CO2 pollution “not only harms 

and continuously threatens their [Pakistani children’s] mental and physical health, 

quality of life and wellbeing, but also infringes upon their constitutionally guaranteed 

‘Right to Life’ and the inalienable ‘Fundamental Rights’” of future generations. 

Although the Registrar of the Supreme Court initially dismissed the petition, the 

Supreme Court overturned this decision and the decision on the substantive hearing 

of the petition is pending.  
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Constitutional environmental rights  

Constitutions or statutes may provide for certain rights, such as a right to life or right 

to a clean and healthy environment. Such rights may provide a basis for climate 

change litigation.  

Court orders to take climate adaptation action 

A recent climate change litigation based on human rights was Asghar Leghari v 

Federation of Pakistan.29 Pakistan had adopted two climate related policies, the 

National Climate Change Policy, 2012 and the Framework for Implementation of 

Climate Change Policy (2014-2030). However, the Pakistan Government had not 

implemented those policies. The petitioner submitted to the Lahore High Court that 

the Government’s inaction offended his fundamental rights (the right to life, including 

the right to a healthy and clean environment, the right to human dignity, the right to 

property and the right to information), which are to be read with the constitutional 

principles of democracy, equality, social, economic and political justice, which 

include the international environmental principles of sustainable development, the 

precautionary principle, environmental impact assessment, inter and intra-

generational equity and the public trust doctrine. The Lahore High Court upheld the 

petitioner’s claim that the Government’s inaction in implementing the Policy and the 

Framework offended his fundamental human rights. By way of remedy, the Lahore 

High Court ordered on 14 September 2015 the establishment of a Climate Change 

Commission to effectively implement the climate related policies. The Court assigned 

21 members to the Commission from various Government Ministries and 

Departments and ordered that it file interim reports as and when directed by the 

Court. The Court said that “For Pakistan, climate change is no longer a distant threat 

– we are already feeling and experiencing its impacts across the country and the 

region.” 

The Climate Change Commission submitted to the Court a report dated 16 January 

2016, which included 14 findings and 16 major recommendations. In the orders of 18 

January 2016, the Lahore High Court commended the work of the Commission, 

observed that through its process of examining and reporting on the national climate 

change policy and framework, “modest progress” had been made “in achieving the 

objectives and goals” of “the Policy and the Framework”;30 ordered that the “priority 

items under the Framework” be achieved by the Punjab Government by June 

2016;31 tasked the Commission with investigating further achievable “short term 
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actions” under the Framework;32 directed the Punjab Government to seriously 

investigate the funding requirements of climate change action and “allocate a budget 

for climate change in consultation with” the Commission;33 and directed the relevant 

media regulatory authority to consider “granting more prime time for the awareness 

and sensitisation on the issue of climate change”.34 

The Commission submitted a supplemental report on 24 February 2017, 

recommending various actions including priority actions, and a further supplemental 

report on 24 January 2018 reporting on implementation of priority actions. The 

Commission submitted that 66% of the priority items of the Framework have been 

completed due to the effort made by the Commission.35 The Commission 

recommended that, in this circumstance, responsibility for implementing the balance 

of the Framework could be left to the government. On 25 January 2018, the Lahore 

High Court agreed and dissolved the Climate Change Commission and instead 

constituted a Standing Committee on Climate Change to assist and ensure the 

continued implementation of the Policy and Framework.36 

Court orders to take climate mitigation action 

In Juliana v USA, the atmospheric public trust case referred to earlier, the plaintiffs’ 

sought declaratory relief that government action and inaction in regulating CO2 

pollution allegedly is resulting in catastrophic climate change violating the plaintiffs’ 

constitutional rights to life and equal protection and implicit constitutional right to a 

stable climate. The plaintiffs sought an order that the government prepare and 

implement an enforceable national greenhouse gas emissions reduction plan. The 

US government and various industry interveners sought to summarily dismiss the 

action on the grounds that the action was non-justiciable and constituted an invalid 

constitutional claim. A magistrate judge recommended that the Court decline to 

dismiss the action, because it had not been shown that the issues could not be 

resolved “without expressing … [the] respect due to the executive branch in 

conducting its rule-making authority” or that the constitutional grounds of challenge 

had insufficient basis in law.37 

On 10 November 2016, the US District Court confirmed the magistrate judge’s 

recommendation to decline to summarily dismiss the proceedings. In rejecting the 
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 Asghar Leghari v Federation of Pakistan (Lahore High Court, WP No 25501/2015, 18 January 
2016) [4]. 
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 Asghar Leghari v Federation of Pakistan (Lahore High Court, WP No 25501/2015, 18 January 
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 Ashgar Leghari v Federation of Pakistan (Lahore High Court, WP No 25501/2015, 25 January 
2018) [24]-[26]. 
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defendants’ argument that the proceedings raised non-justiciable issues, the Court 

held that the critical issue in the proceedings – whether the defendants have violated 

the plaintiffs’ constitutional rights – was “squarely within the purview of the 

judiciary”.38 The plaintiffs challenged affirmative government action under the due 

process clause. The due process clause of the Fifth Amendment to the US 

Constitution bars the Federal Government from depriving a person of “life, liberty or 

property” without “due process” of law. In rejecting the defendants’ argument that the 

constitutional basis of the plaintiffs’ challenge was insufficient, the Court held that 

“where a complaint alleges governmental action is affirmatively and substantially 

damaging the climate system in a way that will cause human deaths, shorten human 

lifespans, result in widespread damage to property, threaten human food sources, 

and dramatically alter the planet’s ecosystem, it states a claim for a due process 

violation”.39 As noted earlier, the Ninth Circuit Court of Appeals heard on 11 

December 2017 an appeal from the District Court’s denial of the motion to dismiss 

the suit.  

In Greenpeace v Norwegian Ministry of Petroleum and Energy,40 Greenpeace and 

Nature and Youth brought proceedings against the Norwegian government seeking 

review of the government’s decision to grant oil drilling licences in the Arctic. The 

applicants argued that the grant of drilling licences was contrary to the government’s 

obligations under the Paris Agreement and the right to a healthy and safe 

environment for future generations granted by the Norwegian Constitution. The Oslo 

District Court found that the right to a healthy environment is protected by the 

Norwegian Constitution, and that the government must protect that right. However, 

the court did not find that the government had breached the constitution in granting 

the licences. Greenpeace announced on 5 January 2018 that it would be appealing 

the decision to the Supreme Court.41 

In Salas, Dino and others v Salta Province,42 indigenous communities in Argentina 

challenged the issuing of logging permits for native forests on the basis that the 

decision to issue these permits contravened Constitutional rights, including the right 

to a healthy and balanced environment (Article 41). In upholding the amparo action, 

the Argentinian Supreme Court of Justice held, inter alia, that the clearing of one 

million hectares of forest posed a threat of serious damage “because it may 
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 Juliana v USA 217 F Supp 3d 1224 (D Or, 2016) 1241. 
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 Juliana v USA 217 F Supp 3d 1224 (D Or, 2016) 1250. 
40

 (Oslo District Court, No. 16-166674TVI-OTIR/06, 4 January 2018). 
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 Greenpeace, “Decision made in case against Arctic Oil in Norway: Right to a healthy environment 
acknowledged” (Press Release, 4 January 2018) 
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substantially change the climate of the entire region, thus affecting not only current 

inhabitants, but also future generations”.    

On 29 January 2018, a group of 25 plaintiffs, between 7 and 26 years old, filed a 

tutela, a special action under the Colombian Constitution used to protect 

fundamental rights, before the Superior Tribunal of Bogota. The plaintiffs come from 

17 cities and municipalities in Colombia, all of which are significantly threatened by 

climate related impacts. The action demands that the relevant Colombian Ministries 

and Agencies protect their rights to a healthy environment, life, food and water. They 

claim that the rampant deforestation in the Colombian Amazon and climate change 

are threatening these rights. They seek that the Government halt the deforestation in 

the Colombian Amazon. The Colombian Amazon is the region with the highest 

deforestation rate in the country, which is in itself contributing to climate change by 

releasing carbon dioxide into the atmosphere. In 2016, deforestation in Colombia 

increased by 44%, 39% of which was concentrated in the Amazon. The plaintiffs 

argued that all ecosystems are connected. For example, the Amazonian rainforest 

directly relates to the water that 8 million living in the city of Bogota drink since the 

rainfall feeds a local ecosystem known as Paramos. The plaintiffs claim that 

deforestation is threatening the fundamental human right of the plaintiffs who are 

young today and who will face the impacts of climate change for the rest of their 

lives.43 On 12 February 2018, the Tribunal denied the plaintiffs’ claim.  The plaintiffs 

plan to appeal the decision.44  

In Friends of the Irish Environment CLG v Fingal County Council,45 an environmental 

non-governmental organisation challenged the Fingal County Council’s decision to 

approve a five year extension to the planning permission it had granted to the Dublin 

Airport Authority to construct a new runway. The plaintiff argued that the runway 

would cause an increase in greenhouse gas emissions and hasten climate change. 

The High Court found that the plaintiff lacked standing to participate in the extension 

decision in order to bring the claim. However, the Court recognised the “personal 

constitutional right to an environment” under the Irish Constitution: “A right to an 

environment that is consistent with the human dignity and well-being of citizens at 

large is an essential condition for the fulfilment of all human rights. It is an 

indispensable existential right that is enjoyed universally, yet which is vested 

personally as a right that presents and can be seen always to have presented, and 

to enjoy protection, under Art. 40.3.1° of the Constitution. It is not so Utopian a right 
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that it can never be enforced. Once concretised into specific duties and obligations, 

its enforcement is entirely practicable.”46  

The Court went on to say that although concrete duties and responsibilities were yet 

to be defined, the recognition of the right, as in this case, was the first step in its 

enforcement.  

Nevertheless, the High Court found that the County Council did not breach the right 

to an environment by extending the planning permission.  

Court orders to mitigate air pollution 

Courts may order governments to take air pollution mitigation measures to remedy 

contraventions of environmental and public health related constitutional rights. 

Strong parallels can be drawn between the approach taken by courts in adjudicating 

constitutional law based air pollution proceedings and the role of courts in 

adjudicating climate change litigation. In particular, the history of court orders 

directing governments to implement air pollution mitigation measures may 

foreshadow similar court orders in future climate change litigation. Additionally, air 

pollution mitigation related court orders can have ancillary benefits for climate 

change mitigation: reducing other air pollutants may also reduce greenhouse gases. 

It is instructive, therefore, to consider air pollution litigation based on violation of 

constitutional rights.  

In Farooque v Government of Bangladesh,47 a public interest lawyer claimed that, 

while the Bangladesh Government had legislated to regulate industrial pollution, 

there was no evidence to show “any” effective implementation of the legislation. The 

failure of the government to implement the law contravened the constitutional right to 

a “qualitative life among others, free from environment hazards”.48 Consequently, the 

Bangladesh Supreme Court ordered the government to “adopt adequate and 

sufficient measures to control pollution”.49 In a subsequent case, Farooque v 

Government of Bangladesh,50 the same petitioner challenged the failure of 

government to adequately regulate vehicle generated air pollution. While the 

government had both legislated and taken some policy action to control vehicle air 

pollution, the petitioner submitted that the government had failed to safeguard the 

“fundamental rights guaranteed under the Constitution”51 of citizens by allowing 

vehicular pollution to pose a “deadly threat… to city dwellers”.52 The Supreme Court 

ordered the government to undertake “urgent preventative measures” to control the 
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“emission of hazardous black smoke” including phasing out “2 stroke 3 wheelers” 

and enforcing international petroleum standards.53 

In Prakash Mani Sharma v HMG Cabinet Secretariat,54 the Supreme Court of Nepal 

held that the Nepal Government had a constitutional public health obligation to 

reduce vehicular air pollution. To remedy the inadequate implementation of air 

pollution reduction measures, the Court ordered the government to “enforce 

essential measures” to reduce vehicular pollution in the Kathmandu Valley. In a later 

case brought by the same petitioner, Prakash Mani Sharma v HMG Cabinet 

Secretariat,55 the Supreme Court of Nepal held that the government’s constitutional 

obligations to “protect the health of the people”56 and work towards “a pollution-free 

environment”57 required the government to address brick kiln generated air pollution. 

Thus, the Court directed the government to close brick kilns proximate to tourist 

areas and schools and ensure the installation of pollution controlling devices in kilns 

elsewhere. 

In Gbemre v Shell Petroleum Development Company Nigeria Limited,58 the Nigerian 

Federal High Court ordered Shell to cease polluting by way of gas flaring on the 

basis that this gas flaring contravened the constitutional right to a “clean, poison-free, 

pollution-free healthy environment”. 

In Mansoor Ali Shah v Government of Punjab,59 it was uncontested that the 

constitutional right to life required the Punjab Government to protect citizens in 

Lahore from vehicular pollution. The Punjab Government submitted that it was, 

however, “making all efforts to cure air pollution”.60 In earlier proceedings, the Lahore 

High Court had ordered the establishment of a commission to report on how to 

address vehicular pollution. The parties consented to the Court directing the 

government to implement a suite of air pollution reduction measures recommended 

by the Commission including the phasing out of “dirty’ buses and “Autocab 

Rickshaws”, the creation of bus lanes, the enforcement of the ban on registering “two 

stroke” rickshaws and the establishment of air quality and fuel standards. 

In Smoke Affected Residents Forum v Municipal Corporation of Greater Mumbai,61 in 

order to safeguard the constitutional right to health of the residents of Mumbai, the 

Bombay High Court ordered the City of Mumbai to implement air pollution mitigation 

measures “to protect future generations” including phasing out, or converting, a 

particular taxi model and old three wheeler vehicles. 
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In Vardhaman Kaushik v Union of India,62  the National Green Tribunal of India made 

many orders directing the Indian Government to take particular actions to address air 

pollution. The Tribunal held that the orders were a necessary intervention to uphold 

the constitutional right of citizens to a decent and clean environment and to correct 

the “casual approach which all concerned stakeholders are dealing with the air 

pollution of Delhi”. The Tribunal stated that it “cannot permit” the people of Delhi to 

be exposed to air pollution that causes “serious environmental pollution and public 

health hazard”. The Tribunal, amongst other orders, directed the government to: 

“ensure free flow of traffic in Delhi”, “enhance public transport facilities”, “install air 

filters” in “public places”, prioritise bypass highways, install “catalytic convertors” in 

government vehicles, “increase the forest area” around Delhi, prohibit the burning of 

garbage and ensure that construction materials in trucks are covered. In making 

orders on 10 November 2016 to address unprecedented levels of air pollution in 

Delhi and surrounding areas, the National Green Tribunal observed that the level of 

air pollution “[v]iewed from any rational angle…is disastrous”.63 To ensure the proper 

implementation of previous air pollution orders in these and related proceedings, the 

National Green Tribunal ordered the constitution of a centralised committee 

(consisting of various departmental secretaries) and state level committees. The 

Tribunal charged these committees with preparing a “complete action plan for 

environmental emergency as well as prevention and control of air pollution” to 

implement previous air pollution judgements and orders of the Court.64 Moreover, the 

National Green Tribunal ordered that if air pollution reaches a certain “environmental 

emergency threshold”, the government must take seven emergency measures, 

including the measure of stopping all “construction, demolition activities and 

transportation of construction material”. 

In Court (on its own motion) v State of Himachal Pradesh,65  the National Green 

Tribunal made a series of orders directing the State Government to take action to 

redress the environmental degradation of the ‘Crown Jewel’ of Himachal Pradesh  –  

the eco-sensitive Rohtang Pass – caused by inadequately regulated tourism related 

development and activities, including vehicular air pollution. Of the various tourism 

related impacts, the Tribunal noted that Black Carbon (primarily unburnt fuel, 

including from vehicular pollution) has been “the major causative factor for rapid 

melting of glacier in the north-western Himalaya” and a significant contributor to 

global warming. On 6 February 2014, the Tribunal, after articulating the importance 

of the constitutional right to a clean environment, ordered the government to take 

various actions to reduce vehicular pollution, such as enforcing emissions standards 

for vehicles and phasing out vehicles more than ten years old. On 9 May 2016, the 

Tribunal directed the government to submit to the Tribunal a comprehensive 
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status/compliance report relating to the various environmental orders of the 

Tribunal.66 

In M.C. Mehta v Union of India,67 there is a 30 year history of court orders compelling 

Indian governments to take air pollution mitigation measures to comply with public 

health and environmental constitutional obligations. For example, the Supreme Court 

of India ordered on 5 April 2002 that diesel buses in Delhi be converted from diesel 

to cleaner natural gas.68 On 16 December 2015, the Supreme Court made further 

orders including, for example, the prohibition of the registration of “luxury” diesel cars 

and SUVs (with a diesel capacity of 2000 cc and above) in Delhi and requiring the 

imposition of green taxes/toll-based measures to stop diesel trucks entering, rather 

than bypassing, Delhi.69 On 5 January 2016, the Supreme Court ordered that all 

taxis operating in the National Capital Region be converted to natural gas.70 On 10 

May 2016, the Court prohibited the registration of diesel city taxis.71 On 12 August 

2016, the Court lifted the prohibition it had ordered on 16 December 2015 on the 

registration of certain diesel cars on the condition that an “environment protection 

charge” (of 1% of the ex-showroom price of diesel vehicles, with capacity of 2000 cc 

or greater, sold in Delhi) is levied on the registration of such cars.72 

Court orders to mitigate nitrogen dioxide air pollution  

In the United Kingdom, the environmental legal non-government organisation, 

ClientEarth, has litigated the breach by the United Kingdom Government of Article 13 

of the Directive 2008/50/EC on ambient air quality and cleaner air for Europe by 

failing to comply with various atmospheric nitrogen dioxide limits throughout the UK 

by the Directive deadline of 2010. Rather than applying under Article 22 of the 

Directive for an extension of time for compliance, the Government produced plans 

under Article 23 which anticipated complying with the limits by 2025. ClientEarth 

commenced proceedings seeking an order that the UK Government be directed to 

apply for an extension of time under Article 22 and commit to securing compliance, 

pursuant to Article 22, by 1 January 2015.  

The decision at first instance was ultimately appealed to the UK Supreme Court, 

which requested a preliminary ruling from the European Court of Justice on whether 

the UK Government was obligated to seek an extension of time, limited to a 

maximum deadline of 1 January 2015, under Article 22. The European Court of 

Justice held that Article 22 required the UK Government to make an application for 
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an extension of time when it became apparent that compliance would not occur by 

the original deadline. Contrary to the decisions of the UK High Court and Court of 

Appeal, the European Court of Justice also held that compliance with the emission 

limits, and therefore Article 13, could be compelled by national courts, rather than by 

the European Commission exclusively. On remitter, the UK Supreme Court 

determined the appeal in April 2015, by which time the maximum time limit extension 

in Article 22 (which was 1 January 2015) had already expired, with the effect that 

Article 22 was “of no practical significance”. However, the UK Supreme Court, in 

order to remedy the serious and sustained breach of Article 13, ordered the UK 

Government, by 31 December 2015, to produce new plans pursuant to Article 23 

delineating how it intended to secure compliance as soon as possible.73 

On 17 December 2015, the UK Government published its air quality plan. ClientEarth 

challenged the government’s air quality plan as being infected by errors of law. The 

High Court held that Article 23 of the Directive required the government to produce 

an air quality plan that aimed to achieve compliance by the soonest date it could do 

so and to choose a route to do so that made it likely, rather than possible, that the 

target would be achieved. The Court held that the air quality plan prepared by the 

government should be quashed for two principal reasons. First, it was an error of law 

to fix a projected compliance date of 2020 for “what was little more than 

administrative convenience” and thereby miss the opportunity to discover what was 

necessary to effect compliance by an earlier date and whether a faster route to lower 

emissions might be devised. Second, the air quality plan did not identify measures 

which would ensure that the exceedance (non-compliance) period would be kept as 

short as possible. Rather, the air quality plan impermissibly “identified measures 

which, if very optimistic forecasts happened to be proved right and emerging data 

happened to be wrong, might achieve compliance”.74 After delivering judgment on 2 

November 2016, the Court ordered on 21 November 2016 that a draft modified air 

quality plan be produced by 24 April 2017.  

The Department then applied to the Court for an order to postpone the date for 

publishing the draft air quality plan from 24 April 2017 to 30 June 2017 and that the 

final air quality plan be deferred from 31 July to 15 September 2016 on account of 

“purdah” (the pre-election period in the United Kingdom) restrictions in place in the 

run up to the local or general elections. Guidance material stated that the 

Government may launch public consultations during the run up to an election if 

exceptional circumstances make that launch essential. The High Court held that 

“[p]urdah is not a rule of law which overrides the duty of the Government to comply 

with its statutory duty and orders of the court…The [general principles] apply here 
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but do not in themselves establish that the publication of the draft AQP [air quality 

plan] before the general election would be unacceptable…In any event, this case 

falls within the exceptions provided for by the Guidance”. In finding that there were 

exceptional circumstances, the Court held that, relevantly, the publication of the air 

quality plan is “necessary in order to safeguard public health…The continued failure 

of the Government to comply with the Directive and the regulations constitutes a 

significant threat to public health”. The Court extended time for the publication of the 

draft air quality plan to the day after local elections, 9 May 2017, but declined to 

extend time until after the general election. The date for the publication of the final 

plan, 31 July 2017, was left unchanged.75  

The UK Government produced a draft modified air quality plan and subsequently 

produced a final air quality plan in July 2017. ClientEarth has challenged the final air 

quality plan on the grounds that it backtracks on previous commitments and does not 

require any action in certain areas. This latest challenge was heard by the High 

Court on 25 January 2018 and judgment is reserved.  

Human rights 

Human rights under international conventions and instruments may provide a source 

for climate change litigation. To date, litigation under the European Convention for 

the Protection of Human Rights and Fundamental Freedoms has not expressly 

focused on the impact of climate change on human rights, but rather more generally 

on the environmental impact of projects and activities on human rights. The 

European Court for Human Rights (ECtHR) has upheld rights under the European 

Convention for the Protection of Human Rights and Fundamental Freedoms 

including the rights to life, right to a fair trial and right to respect for family and private 

life. Four cases before the European Court of Human Rights concern the 

infringement of human rights by air pollution.   

In Fadeyeva v Russia,76 the applicant alleged that the operation of a steel plant (the 

largest iron smelter in Russia) in close proximity to her home endangered her health 

and wellbeing due to the State’s failure to protect her private life and home from 

severe environmental nuisance from the plant, in violation of Article 8 of the 

Convention. The ECtHR held that while the Convention does not contain a right to 

nature preservation as such, Article 8 could apply if the adverse effects of the 

environmental pollution had reached a certain minimum level. This threshold had 

been reached as the average pollution levels were way over the safe concentrations 

of toxic elements and local courts had recognised the applicant’s right to resettle.77 

The ECtHR held Russia to be in breach of Article 8 and awarded damages and 
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costs.78 The Court also ordered the Russian Government to “take appropriate 

measures to remedy” her situation. The Court observed that it was not its role to 

“dictate precise measures which should be adopted by States in order to comply” 

with their human rights obligations. Nevertheless, the Russian Government failed to 

take measures. In 2007, the ECtHR Department for Execution of Judgments 

confirmed that Russia had not provided evidence that any appropriate measures had 

been taken, despite Russia’s claims to that effect.79  

In Okyay v Turkey,80 the applicants sought to stop the operation of three thermal 

power plants situated in the Aegean region of Turkey. The plants used low quality 

lignite coal. Sulphur and nitrogen emissions from the sites affected the air quality of a 

large area, while activities incidental to the plant’s operation adversely affected the 

region’s biodiversity. The applicants brought proceedings in local courts seeking to 

stop the operation of the plants, arguing that the plants did not have the required 

licences to function lawfully. They relied on the right to a healthy, balanced 

environment in Article 56 of the Turkish Constitution, as well as provisions of the 

Environment Act requiring authorities to prevent pollution or ensure its effects are 

mitigated. The local courts upheld their appeal, finding that the plants did not have 

the required licences and ordered the plants stop operating. The Turkish authorities 

refused to enforce the local court decisions. The applicants complained to the 

ECtHR that their right to a fair hearing under Article 6 of the Convention had been 

breached by the authorities’ failure to enforce the local courts’ decisions to halt the 

operation of the power plants. The ECtHR found Turkey had violated Article 6 and 

awarded the applicants compensation.81 

In Giacomelli v Italy,82 a case involving a complaint about noise and emissions from 

a waste treatment plant that processed hazardous waste, the applicant, who lived 30 

metres from the plant, sought damages and to have the facility closed down. The 

applicant complained that the persistent noise and harmful emissions from the plant 

constituted a severe disturbance of her environment and a permanent risk to her 

health and home in breach of Article 8 of the Convention.83 The company operating 

the plant had been granted an operating licence in 1982 to treat non-hazardous 

waste and then a further authorisation in 1989 to treat harmful and toxic waste. 

Neither of these decisions were preceded by appropriate environmental investigation 

and the company was not required to carry out an environmental impact assessment 

until 1996. On two occasions the Ministry of the Environment found that the plant’s 

operations were incompatible with environmental regulations. In addition, a Regional 

Administrative Court had held that the plant’s operation had no legal basis and 
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should be suspended immediately. However, the administrative authorities did not at 

any time order the closure of the facility.84 

The ECtHR held that Article 8 may apply in environmental cases whether the 

pollution is directly caused by the State or whether State responsibility arises from 

the failure to regulate private-sector activities properly. The Court must ensure that a 

fair balance is struck between the interests of the community and the individual’s 

right to respect of the home and private life.85 The ECtHR held that this individual 

right is not confined to concrete or physical breaches, such as unauthorised entry 

into a person’s home, but also those that are not concrete or physical, such as noise, 

emissions, smells or other forms of interference.86 After considering the actions of 

the administrative authorities, the ECtHR concluded that the State did not succeed in 

striking a fair balance between the interest of the community in having a plant for the 

treatment of toxic industrial waste and the applicant’s effective enjoyment of her right 

to respect for her home and private and family life.87 The ECtHR therefore found a 

violation of Article 8. 

In another air pollution case, MFHR v Greece,88 the European Commission of Social 

Rights held that the Greek government had violated article 11 of the European Social 

Charter – the right to protection of health – by failing “to strike a reasonable balance 

between the interest of persons living in the lignite mining areas and the general 

interest “in managing and regulating air pollution from lignite mining operations.89  

Litigation under the American Convention on Human Rights has raised the impact of 

climate change on human rights. In 2005, the Inuit, indigenous people in the Arctic 

region, filed a petition against the United States alleging human rights violations 

resulting from the US’s failure to limit its emissions of GHGs and therefore reduce 

the impact of climate change. The petitioners invoked the right to culture, the right to 

property, the right to the preservation of health, life and physical integrity. The Inter-

American Commission for Human Rights rejected the petition in 2006 without giving 

reasons. However, on the request of the petitioners, the Commission agreed to a 

hearing of the matter in 2007.90 

In 2017, the Inter-American Court of Human Rights was asked to issue an opinion on 

a question put to it by the Colombian government asking whether human rights law 

applies to large scale infrastructure projects in the Caribbean. In February 2018, the 

Court published its opinion of 15 November 2017 providing guidance on the role of 
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governments in protecting the environment and human rights. The Court cited the 

Paris Agreement in its decision and the effects of climate change.91 The Court held 

that in order to respect and guarantee the rights to life and integrity:  

 States have the obligation to prevent significant environmental damage, within 
or outside their territory; 

 States must act in accordance with the precautionary principle, for the 
purposes of protecting the right to life and personal integrity, against possible 
serious or irreversible damage to the environment, even in the absence of 
scientific certainty; 

 States must regulate, and supervise the activities under their jurisdiction that 
may cause significant damage to the environment; carry out environmental 
impact studies when there is a risk of significant damage to the environment; 
establish a contingency plan, in order to have security measures and 
procedures to minimize the possibility of major environmental accidents; and 
mitigate significant environmental damage that would have occurred, even if it 
had occurred despite preventive actions by the State; 

 States have the obligation to cooperate, in good faith, for protection against 
damage to the environment; 

 The States must notify the other potentially affected States when they become 
aware that a planned activity under their jurisdiction could generate a risk of 
significant transboundary damage and in cases of environmental 
emergencies, as well as consult and negotiate , in good faith, with States 
potentially affected by significant transboundary harm; 

 States have the obligation to guarantee the right to access information related 
to possible effects on the environment; 

 The States have the obligation to guarantee the right to public participation of 
the persons under their jurisdiction; and 

 The States have the obligation to guarantee access to justice, in relation to 
the state obligations for the protection of the environment that have been 
previously stated in this Opinion. 92 
 

The emission of greenhouse gases, causing climate change, is a form of 

transboundary damage. 

Human rights commissions in countries can also investigate the impact of climate 

change on human rights. In National Inquiry on the Impact of Climate Change on the 

Human Rights of Filipino People,93 a public interest petition was lodged on 12 May 

2015 with the Commission requesting that it investigate the responsibility of 50 large 

multinational, publicly traded fossil fuel producing corporations for contributing to 

climate change and thereby allegedly violating various fundamental human rights of 
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the Filipino people. It is alleged that these 50 corporations account for 21.71% of 

total cumulative carbon dioxide emissions between 1751 and 2010.  

On 4 December 2015, the Commission announced the commencement of the above 

inquiry and, on 27 July 2016, the Commission has furnished these 47 “carbon 

majors” with the above petition seeking a response within 45 days.94   

Hearings in the Philippines, North America and Europe will take place in 2018, and 

the Commission will release its resolution in early 2019, which will contain 

recommendations for local and international agencies and a model law to address 

climate change that could be applied globally.  According to the chair of the inquiry, 

Roberto Cadiz, damages cannot be awarded in the course of the inquiry, however 

the results may be relied on as a foundation for filing subsequent cases.95   

Conclusion 

As the above survey has revealed, climate change litigation is increasingly invoking 

environmental and human rights as foundations for the claims. This trend is likely to 

continue.  
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