
Cons%tu%onal	and	Legal	Framework	for	
the	Environment:	Compara%ve	Analysis	

of	South	Asian	Countries	

Ananda	Mohan	Bha@arai	
Chief	Judge,	Court	of	Appeal		

Nepal	



Outline	
•  Cons%tu%onal	struggle	and	cons%tu%ons	in	South	
Asia	

•  Environment	a	right	or	a	good/interest/pre-
condi%on/instrument		

•  Perspec%ves	from	Interna%onal	Law		
•  Perspec%ves	emerging	from	domes%c	courts	
prac%ce	in	South	Asia	

•  Cons%tu%onal	Rights	v	Cons%tu%onal	duty	
•  Quick	Survey	of	Cons%tu%ons		
•  Legal	Framework	



Cons%tu%onal	Struggle	and	Const	
•  India,	Pakistan,	Sri	Lanka:	Cons%tu%on	a	
document	epitomizing	independence	from	
colonial	rule	and	social	charter	

•  Bangladesh:	A	document	of	libera%on	
•  Afghanistan,	Nepal	:	Cons%tu%on	a	post-conflict	
document	of	compromise,	Nepal	unveils	inclusive	
democracy	

•  Bhutan,	Maldives:	A	document		for	
moderniza%on	and	democra%za%on	

•  Journey	towards	democracy	s%ll	seems	
incomplete	



Is	Environment	a	right/good/interest:	
Perspec%ve	from	Interna%onal	Law	

•  Theore%cal	difficul%es	
•  Alan	Byole	and	Michael	Enderson,	HUMAN	
RIGHTS	APPROACH	TO	ENVIRONMENT	Oxford	
Clarendon	Press	1996		

•  Human	rights	instruments:	UDHR,	ICCPR,	
ICESCR	etc	

•  Early	environmental	instruments	
	



•  Stockholm	Declara%on		
•  Principle	1:	Man	has	the	fundamental	right	to	freedom,	
equality	and	adequate	condi%ons	of	life,	in	an	
environment	of	a	quality	that	permits	a	life	of	dignity	
and	well-being,	and	he	bears	a	solemn	responsibility	
to	protect	and	improve	the	environment	for	present	
and	future	genera%ons	

•  Rio	Declara%on	
•  Principle	1:Human	beings	are	at	the	centre	of	concerns	
for	sustainable	development.	They	are	en:tled	to	a	
healthy	and	produc:ve	life	in	harmony	with	nature.	



Cons%tu%onal	Right	v	Cons%tu%onal	
Duty:	Judicial	Perspec%ve	in	SA	

•  India:		PIL	Movement,	Maneka	Gandhi,	Subash	
Kumar,		Dehradun	Mining	Case	etc..	

•  Nepal:	Godavari	Marble	Case	
•  Bangladesh:	Mohiuddin	Farooque		case	
•  Pakistan	:	Sheela	Zia		v	WAPDA			
•  Sri	Lanka:	Eppawela	Phosphate	Mining	case;	
Dissanayake	v	Gamani	Jayavikarma	Perera		
etc	



Quick	Survey	of	Cons%tu%ons	
India	

•  Art	14:	Equality	before	law	and	equal	protec%on	of	law	
•  Art	21	No	person	shall	be	deprived	of	his	life	or	personal	liberty	except	

according	to	procedure	established	by	law	
•  	Art	48A.	The	State	shall	endeavor	to	protect	and	improve	the	

environment	and	to	safeguard	the	forests	and	wild	life	of	the	
country.			

•  Art	51	State	shall	endeavour	to:		
•  (c)	foster	respect	for	interna%onal	law	and	treaty	obliga%ons	in	the	

dealings	of	organized	peoples	with	one	another;	and	
•  Art	51A		It	shall	be	the	duty	of	ci%zens	to		
•  g)	to	protect	and	improve	the	natural	environment	including	

forests,	lakes,	rivers	and	wild	life,	and	to	have	compassion	for	living	
creatures;		



Bangladesh	(1971)	

•  18A.	The	State	shall	endeavour	to	protect	and	
improve	the	environment	and	to	preserve	and	
safeguard	the	natural	resources,	bio-diversity,	
wetlands,	forests	and	wild	life	for	the	present	
and	future	ci%zens.]	Amended	in	2011		

•  32.		Protec%on	of	right	to	life	and	personal	
liberty.	No	person	shall	be	deprived	of	life	or	
personal	liberty	save	in	accordance	with	law.	



Pakistan	1973	

•  Art	9:	No	person	shall	be	deprived	of	life	or	
liberty	save	in	accordance	with	law.	

•  Art	14(1):	The	dignity	of	man	and,	subject	to	
law,	the	privacy	of	home,	shall	be	inviolable.	

•  Art	19	A	Right	to	informa%on	(inserted	in	
2010)	



Sri	Lanka	(1978)	
Art	12(1)	Equality	before	law	and	equal	protec%on	of	law	
14(1)(a)	freedom	of	speech	and	Expression…	
14A:	Right	to	access	to	informa%on	
27	(14)	The	state	shall	protect,	preserve	and	improve	the	
environment	for	the	benefit	of	the	community	

27(15)	The	state	shall…endeavor	to	foster	respect	for	
interna%onal	law	and	treaty	obliga%ons	in	dealing	among	
na%ons.	

28		The	exercise	and	enjoyment	of	rights	and	freedoms	
inseparable	from	performance	of	du%es…duty	of	every	
person	in	SL	

(f)	To	protect	nature	and	conserve	its	relics.	



Afghanistan	2004	
•  Art	15:	The	state	shall	be	obligated	to	adopt	
necessary	measures	to	protect	and	improve	forests	as	
well	as	the	living	environment.		

•  Art	23	Life	is	the	gim	of	God	as	well	as	the	natural	right	
of	human	beings.	No	one	shall	be	deprived	of	this	
except	by	legal	provision.	

•  Other	relevant	ar%cles	
•  Art	9-	Mines	and	minerals	the	property	of	state	
•  Art	14	State	called	upon	to	develop	programs	for	
farmers,	herders,	se@lers,	and	nomads…	

•  Art	40:	property	inviolable…can	be	acquired	in	
exchange	for	prior	and	just	compensa%on.	



Maldives	2008	
•  Art	22	The	State	has	a	fundamental	duty	to	protect	and	preserve	the	

natural	environment,	biodiversity,	resources	and	beauty	of	the	country	
for	the	benefit	of	present	and	future	genera:ons.	The	State	shall	
undertake	and	promote	desirable	economic	and	social	goals	through	
ecologically	balanced	sustainable	development	and	shall	take	measures	
necessary	to	foster	conserva:on,	prevent	pollu:on,	the	ex:nc:on	of	any	
species	and	ecological	degrada:on	from	any	such	goals.	

•  and	Art	23Every	ci:zen	shall	have	the	following	rights	pursuant	to	this	
Cons%tu%on,	and	the	State	undertakes	to	achieve	the	progressive	
realisa%on	of	these	rights	by	reasonable	measures	within	its	ability	and	
resources:		
–  d)	a	healthy	and	ecologically	balanced	environment;		
–  (f)	the	establishment	of	a	sewage	system	of	a	reasonably	adequate	standard	

on	every	inhabited	island;		
–  (g)	the	establishment	of	an	electricity	system	…	



Bhutan	2008	
•  Art	1.12The	rights	over	mineral	resources,	rivers,	lakes	and	forests	

shall	vest	in	the	State	and	are	the	proper:es	of	the	State,	which	
shall	be	regulated	by	law.	

•  Art	4.1	The	State	shall	endeavour	to	preserve,	protect	and	promote	
the	cultural	heritage	of	the	country,		

•  Art	5.1	Every	Bhutanese	is	a	trustee	of	the	Kingdom’s	natural	
resources	and	environment	for	the	benefit	of	the	present	and	
future	genera:ons	and	it	is	the	fundamental	duty	of	every	ci%zen	
to	contribute	to	the	protec:on	of	the	natural	environment,	
conserva:on	of	the	rich	biodiversity	of	Bhutan	and	preven:on	of	
all	forms	of	ecological	degrada:on	including	noise,	visual	and	
physical	pollu%on	through	the	adop%on	and	support	of	
environment	friendly	prac%ces	and	policies.	

•  5.2	The	Royal	Government	shall		



•  	2.	The	Royal	Government	shall:	
•  	(a)	Protect,	conserve	and	improve	the	pris%ne	environment	and	safeguard	the	

biodiversity	of	the	country;		
•  (b)	Prevent	pollu%on	and	ecological	degrada%on;		
•  (c)	Secure	ecologically	balanced	sustainable	development	while	promo%ng	

jus%fiable	economic	and	social	development;	and		
•  (d)	Ensure	a	safe	and	healthy	environment.		
•  3.	The	Government	shall	ensure	that,	in	order	to	conserve	the	country’s	natural	

resources	and	to	prevent	degrada%on	of	the	ecosystem,	a	minimum	of	sixty	
percent	of	Bhutan’s	total	land	shall	be	maintained	under	forest	cover	for	all	
:me.	

•  	4.	Parliament	may	enact	environmental	legisla%on	to	ensure	sustainable	use	of	
natural	resources	and	maintain	intergenera:onal	equity	and	reaffirm	the	
sovereign	rights	of	the	State	over	its	own	biological	resources.	

•  	5.	Parliament	may,	by	law,	declare	any	part	of	the	country	to	be	a	Na%onal	Park,	
Wildlife	Reserve,	Nature	Reserve,	Protected	Forest,	Biosphere	Reserve,	Cri%cal	
Watershed	and	such	other	categories	meri%ng	protec%on.		



•  Ar:cle	7	Fundamental	rights	
•  1.	All	persons	shall	have	the	right	to	life,	
liberty	and	security	of	person	and	shall	not	be	
deprived	of	such	rights	except	in	accordance	
with	the	due	process	of	law.		

•  	Art	8	
•  	Art	9	



•  Ar:cle	8	Fundamental	Duty	
•  2.A	Bhutanese	ci:zen	shall	have	the	duty	to	
preserve,	protect	and	respect	the	environment,	
culture	and	heritage	of	the	na:on	

•  6.	A	person	shall	have	the	responsibility	to	
provide	help,	to	the	greatest	possible	extent,	to	
vic%ms	of	accidents	and	in	:mes	of	natural	
calamity	

•  7.	A	person	shall	have	the	responsibility	to	
safeguard	public	property		



Nepal	2015	
•  	Art	16(1):	Every	person	shall	have	the	right	to	live	with	dignity	
•  Art	27:	Every	ci%zen	shall	have	the	right	to	demand	and	receive	

informa%on	on	any	ma@er	of	his/her	interest	or	of	public	interest.	
•  Art	30	Right	to	Clean	Environment:		

–  (1)	Every	ci%zen	shall	have	the	right	to	live	in	a	clean	and	healthy	
environment	

–  (2)	The	vic%m	shall	have	the	right	to	obtain	compensa%on,	in	
accordance	with	law,	for	any	injury,	caused	from	environmental	
pollu%on	or	degrada%on.	

–  (3)	This	Ar%cle	shall	not	be	deemed	to	prevent	the	making	of	
necessary	legal	provisions	for	a	proper	balance	between	the	
environment	and	development,	in	development	works	of	the	na%on.	



•  	Art	35	Right	to	health:	(3)	Every	ci%zen	shall	have	equal	
access	to	health	services.	

•  (4)	Every	ci%zen	shall	have	the	right	of	access	to	clean	
drinking	water	and	sanita%on.	

•  Art	36	Right	to	food	(1)	Every	ci%zen	shall	have	the	right	
rela%ng	to	food.	

•  (2)	Every	ci%zen	shall	have	the	right	to	be	safe	from	the	
state	of	being	in	danger	of	life	from	the	scarcity	of	food.	

•  Art	37	Right	to	housing(1)	Every	ci%zen	shall	have	the	right	
to	appropriate	housing	

•  Art	44	Right	of	the	consumer	(1)	Every	consumer	shall	have	
the	right	to	obtain	quality	goods	and	services.	



•  Art	51	The	state	shall	pursue	the	following	
policies:	

•  (e)	Policies	rela%ng	to	agriculture	and	land	
reform	

•  (f)	policies	rela%ng	to	development	
•  formulate	sustainable	economic	
development-	develop	,	balanced,	
environmentally	friendly	development,	
sustainable	physical	infrastructure,	promote	
local	par%cipa%on	in	development,..	

	



•  (g)	policies	rela%ng	to	protec%on,	promo%on	and	use	of	natural	resources	
–  protect,	promote	and	make	environmental	friendly	and	sustainable	use	of	

natural	resources,	…adop%ng	inter-genera%onal	equity,	priority	and	
preferen%al	right	to	local	community	

–  conserve	and	make	sustainable	use	of	forest,	wildlife,	birds,	vegeta%on	and	
biodiversity.	mi%ga%ng	environmental	risk	from	industrial	and	physical	
development,	while	raising	general	awareness	about	environmental	
cleanliness	

–  maintain	forest	area	in	necessary	land	for	ecological	balance.	
–  abolish	or	mi%gate	exis%ng	or	possible	adverse	environmental		impact	on	

nature,	ecology	and	biodiversity.	
–  pursue	environmentally	sustainable	development,	such	as	the	principle	of	

polluter	pays	of	precau%on	in	environmental	protec%on	and	of	prior	informed	
consent	

–  make	advance	warning,	preparedness,	rescue,	relief	and	rehabilita%on	in	
order	to	mi%gate	risks	from	natural	disasters.		



Emerging	Features	

•  Movement	from	duty	to	right	
•  Learning	from	judicial	pronouncements	and	
principles	evolved	in	interna%onal	law	

•  Commitments	based	on	achievement,	sharing	
of	best	prac%ces	

•  Widening	canvas	of	sustainable	inclusive	
development	

•  Learning	from	calami%es	and	catastrophes		



Legal	Framework	

•  Environment	Protec%on	Acts	
•  Biodiversity	Acts	and	Plans	
•  Sectoral	laws	on	forest,	wildlife,	and	na%onal	
parks	and	land,	and	water,		

•  Planning	and	land	use	laws	
•  No	harmony	in	law	making	
•  Governance	issues	are	yet	to	be	holis%cally	
addressed	through	hard	law	instruments	



Message	for	Judges	

•  Environment	is	a	regional	issue	
•  Court	has	emerged	as	a	central	player	
•  There	is	a	need	to	look	beyond	our	na%onal	
jurisdic%on	

•  The	learning	curve	in	cons%tu%onal	making	
has	widened	because	of	judicial	
pronouncements…	

•  Judges	can	work	further	to	influence	their	
cons%tu%onal	systems.	



Thank	you	for	your	
a@en%on.	




